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Constitutional law – Scope of Articles 4(3) and 4(4) of the Federal Constitution –
Whether the declaratory reliefs sought by the applicant within the exclusive original
jurisdiction of the Federal Court

JUDGMENT
[1] Article 4 of the Federal Constitution provides:
"4. Supreme law of the Federation.
(1) ...
(2) ...
(3) The validity of any law made by Parliament or the Legislature of any State shall not be
questioned on the ground that it makes provision with respect to any matter with respect to which
Parliament or, as the case may be, the Legislature of the State has no power to make laws, except
in proceedings for a declaration that the law is invalid on that ground or
(a) if the law was made by Parliament, in proceedings between the Federation and one or
more States;
(b) if the law was made by the Legislature of a State, in proceedings between the Federation
and that State.
(4) Proceedings for a declaration that a law is invalid on the ground mentioned in Clause (3)
(not being proceedings falling within paragraph (a) or (b) of the Clause) shall not be commenced
without the leave of a judge of the Federal Court; and the Federation shall be entitled to be a
party to any such proceedings, and so shall any State that would or might be a party to
proceedings brought for the same purpose under paragraph (a) or (b) of the Clause.”
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[2] Article 128 of the Federal Constitution provides:
“128. Jurisdiction of Federal Court.
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[2] Article 128 of the Federal Constitution provides:
“128. Jurisdiction of Federal Court.
(1) The Federal Court shall, to the exclusion of any other court, have jurisdiction to determine
in accordance with any rules of court regulating the exercise of such jurisdiction
(a) any question whether a law made by Parliament or by the Legislature of a State is invalid
on the ground that it makes provision with respect to a matter with respect to which
Parliament or, as the case may be, the Legislature of the State has no power to make laws;
and
(b) disputes on any other question between States or between the Federation and any State.”
[3] Articles 4(3), 4(4) and 128(1)(a) apply only where the validity of a law is challenged on the
ground that it “makes provision with respect to a matter with respect to which Parliament or, as the
case may be, the Legislature of the State has no power to make laws”. [See Gin Poh Holdings Sdn
Bhd v The Government of the State of Penang & Ors [2018] 4 CLJ 1].
[4] Clause (3) of Article 4 provides that the validity of any law made by Parliament or by a State
Legislature may not be questioned on the ground that it makes provision with respect to any matter
with respect to which the relevant legislature has no power to make law, except in three types of
proceedings as follows:
(a) in proceedings for a declaration that the law is invalid on that ground; or
(b) if the law was made by Parliament, in proceedings between the Federation and one or more
states; or
(c) if the law was made by a State Legislature, in proceedings between the Federation and that
State.
It will be noted that proceedings of types (b) and (c) are brought by Government, and there is no need
for any one to ask specifically for a declaration that the law is invalid on the ground that it relates to a
matter with respect to which the relevant legislature has no power to make law. The point can be
raised in the course of submission in the ordinary way. Proceedings of type (a) may however be
brought by an individual against another individual or against Government or by Government against
an individual, but whoever brings the proceedings must specifically ask for a declaration that the
law impugned is invalid on that ground.
Clause (4) of Article 4 provides that proceedings of the type mentioned in (a) above may not be
commenced by an individual without leave of a judge of the Federal Court and the Federation is
entitled to be a party to such proceedings, and so is any State that would or might be a party to
proceedings brought for the same purpose under type (b) or (c) above. This is to ensure that no
adverse ruling is made without giving the relevant government an opportunity to argue to the
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Clause (1) of Article 128 provides that only the Federal Court has jurisdiction to determine whether a
law made by Parliament or by a State Legislature is invalid on the ground that it relates to a matter
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Clause (1) of Article 128 provides that only the Federal Court has jurisdiction to determine whether a
law made by Parliament or by a State Legislature is invalid on the ground that it relates to a matter
with respect to which the relevant legislature has no power to make law. This jurisdiction is exclusive
to the Federal Court, no other court has it. This is to ensure that a law may be declared invalid on this
very serious ground only after full consideration by the highest court in the land. [See Gin Poh
(supra); Ah Thian v Government of Malaysia [1976] 2 MLJ 112].
[5] In Enclosure 1, the Applicant prayed that it be given leave to commence proceedings against the
Respondent pursuant to Article 4(4), Federal Constitution in the Federal Court in the exercise of its
original jurisdiction under Articles 4(3) and 128(1)(a), Federal Constitution by way of a petition for
declaratory relief to the following effect:
1.1 A declaration that by virtue of Article 74(1) read with item 8(j), List I, Ninth Schedule, Federal
Constitution, Parliament has exclusive legislative competence to enact laws pertaining to the
exploration, exploitation, winning and obtaining of petroleum throughout Malaysia, be it onshore
or offshore ("Upstream Activity");
1.2 Consequentially:
a. a declaration that the Petroleum Development Act 1974 (“PDA”) was duly enacted by
Parliament and that by virtue of section 7, PDA, and regulations 3 and 5, Petroleum
Regulations 1974, and the Order made under section 7A, PDA dated 28.11.1980, the
Chairman and Chief Executive of the Applicant have exclusive regulatory authority over
Upstream Activity;
b. a declaration that the Sarawak Oil Mining Ordinance 1958 was impliedly repealed by the
PDA;
2. The Applicant is to commence said proceedings within fourteen (14) days from the date of the
Order herein;
3. Costs of and incidental to this application be costs in the cause; and
4. Further and/or other orders this Honourable Courts deems fit and just.
[6] It is clear that in the Enclosure 1, the Applicant does not specifically ask for declaration that
certain law is invalid on the ground that the legislature which made that law had no legislative power
to make the law. In prayer 1.1, the Applicant sought a declaration that Parliament has exclusive
legislative competence to enact laws pertaining to the exploration, exploitation, winning and obtaining
of petroleum throughout Malaysia, be it onshore or offshore, and that in prayer 1.2(a), declaration
that the PDA was duly enacted. Indeed, the Respondent did not dispute the entitlement of Parliament
to enact the PDA. In prayer 1.2(b), the Applicant does not seek a declaration that the Sarawak Oil
Mining Ordinance 1958 was invalid on the ground that the legislature had no competency to legislate
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[7] In my view, the declaratory reliefs sought by the Applicant do not come within the ambit of
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of petroleum throughout Malaysia, be it onshore or offshore, and that in prayer 1.2(a), declaration
that the PDA was duly enacted. Indeed, the Respondent did not dispute the entitlement of Parliament
to enact the PDA. In prayer 1.2(b), the Applicant does not seek a declaration that the Sarawak Oil
Mining Ordinance 1958 was invalid on the ground that the legislature had no competency to legislate
that law. What was prayed for was a declaration that the Ordinance was impliedly repealed by the
PDA.
[7] In my view, the declaratory reliefs sought by the Applicant do not come within the ambit of
Articles 4(3) and 4(4) of the Federal Constitution. Hence, the declaratory reliefs sought by the
Applicant are not within the exclusive original jurisdiction of the Federal Court. The declaratory
reliefs sought are within the original jurisdiction of the High Court. Thus, the question of leave under
Article 4(4) of the Federal Constitution does not arise.
[8] In the result, the application in Enclosure 1 is dismissed.
sgd
TAN SRI DATO’ SRI AHMAD BIN HAJI MAAROP
Chief Judge of Malaya
Putrajaya
Dated: 22 June 2018
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