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Administrative law – Judicial review – Refusal by the Attorney General to give consent
under section 9 of the Government Proceedings Act 1956 to initiate a proceeding for
appointing an additional trustee or a new trustee in a public charitable trust –
Application for leave to commence judicial review proceedings under Order 53 of the
Rules of Court 2012

JUDGMENT
[1] The Attorney General, the appellant in this case, is appealing against the decision of the High
Court at Penang which had on 28.9.2016, allowed the respondent’s application for leave to
commence Judicial Review proceedings under O. 53 of the Rules of Court 2012.
[2] The application for leave to commence Judicial Review proceedings was against the refusal of the
appellant to give consent under section 9 of the Government Proceedings Act 1956 (GPA) to
initiate a proceeding for the purpose of appointing an additional trustee or a new trustee in public
charitable trust of Liam Hood Thong Chor Seng Thuan Pulau Pinang.
BACKGROUND FACTS
[3] The facts are as appearing in the grounds of judgment of the learned Judicial Commissioner (JC)
which we will reproduce in the following paragraphs with minor modification.
[4] One Cheah Leong Kean, now deceased (the Testator), had executed a Will and Codicil dated
6.5.1941 and a Trust Deed dated 6.5.1941 wherein the Testator had bequeathed 4 pieces of land and
cash in the sum of RM15,000.00 for the construction of a Pagoda on the lands and a further sum of
RM5,000.00 to be invested and the income arising from such investments to be used to maintain the
Pagoda for the benefit of all devotees professing the Buddhist faith and conducting Buddhist religious
customs of the Deity Liam Hood Tong Chor Seng Tuan.
[5] The lands referred to in the Will of the Testator are all situated in Section 1, North East District in
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[6] Since the death of the Testator the initial trustees had failed to carry out the building of the
Pagoda as per the terms of the Trust and the sums of money had been used up completely. On
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Pagoda for the benefit of all devotees professing the Buddhist faith and conducting Buddhist religious
customs of the Deity Liam Hood Tong Chor Seng Tuan.
[5] The lands referred to in the Will of the Testator are all situated in Section 1, North East District in
the State of Penang (hereinafter referred to as the said Lands).
[6] Since the death of the Testator the initial trustees had failed to carry out the building of the
Pagoda as per the terms of the Trust and the sums of money had been used up completely. On
20.8.1982 an Order declaring the said land to be a Public Charitable Trust was handed down by His
Lordship Judicial Commissioner Mustapha bin Hussain (as his Lordship then was) and that the
principles of the cypres doctrine be applicable.
[7] Since that Order the said lands have been vested in the names of Robert Teng Lye Hock
(deceased), So Miau Song, Tai Chong, Yeow Teow Giap (deceased) and Tan Siew Joo.
[8] In the 35 years that has lapsed since the said Order, there has been no effort by the Trustees to
carry out the wishes of the Testator or by way of cypres and the said lands have been left vacant.
[9] The said Association comprises the followers of the Buddhist faith and devotees of the said Deity.
The Association frequently has religious functions and prayers to the said Deity. There is currently no
place of worship for the Deity and the Association carries out these prayers and other religious and
charitable functions at makeshift premises.
[10] The Association had endeavoured to secure funding from third parties to build the said Pagoda.
However as a precondition of the said promised funding, the Association needs to be appointed as a
Trustee, to provide it with the necessary legal standing to execute Agreements on behalf of the said
Trust.
[11] In view of the above the Association had vide letters dated 20.11.2014 and 6.7.2015 applied to
the Honourable Attorney General of Malaysia for consent under section 9 of the GPA so that an
application can be made to the High Court for the Association to be made a Trustee in addition to or
to replace the current Trustees.
[12] The Attorney General vide a letter dated 17.2.2016 had refused to give his consent on the
grounds that consent had been previously given to the current Trustees on 15.3.2014. Aggrieved by
the said decision of the Attorney General, the Association applied to the High Court for leave to
commence Judicial Review of the said decision and for orders of Certiorari and Mandamus as prayed
in the application.
OUR DECISION
[13] Before us, on behalf of the appellant, the learned Senior Federal Counsel (SFC) had raised the
following issues in submitting that the learned JC had erred in law and fact when he decided that:
(a) leave should be granted as the Attorney General failed to file affidavit to oppose the
application for leave;
(b) the Respondent had locus standi/ aggrieved Party;
(c) the Attorney General’s decision was justiciable; and
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(d) the Judicial Review proceeding was not premature.
[14] On the 1st issue, it was submitted on behalf of the appellant that the law does not require the
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(b) the Respondent had locus standi/ aggrieved Party;
(c) the Attorney General’s decision was justiciable; and
(d) the Judicial Review proceeding was not premature.
[14] On the 1st issue, it was submitted on behalf of the appellant that the law does not require the
Attorney General to file any affidavit in reply at the leave stage. Especially in this case where there
was no disputed fact that the application of the respondent had been refused by the Attorney General
and what was left was only issue of law. The learned SFC relied on the cases of Teh Guat Hong v
Perbadanan Tabung Pendidikan Tinggi Nasional [2015] 3 AMR 35; Kanawagi a/l
Seperumaniam v Dato’ Abdul Hamid bin Mohamad (2004) 5 MLJ 495; Dr Chandra Muzaffar v
Universiti Malaya (2000) 1 MLJ 173 and Kassim bin Sulong & Anor v Guthrie Estates Holdings
Ltd & Ors (1993) 3 MLJ 303.
[15] Learned Counsel for the respondent admitted that an affidavit needs to be filed when there are
disputed facts. However he put more emphasis on the test for leave application where the threshold
was very low; to see whether the applicant had an arguable case and that the application was not
frivolous. He argued that the respondent had met the threshold and relied on the cases of Jerry WA
Dusing & Anor v Menteri Keselamatan Dalam Negeri & Anor [2014] 9 CLJ 321 and Tang Kwai
Ham & Ors v Pengurusan Danaharta Nasional Bhd & Ors [2006] 1 CLJ 927.
[16] On this 1st issue, we wholly agreed with the learned SFC that the law does not require the
Attorney General to file any affidavit in reply at the leave stage. At the leave stage, the Attorney
General in this appeal was served not in his capacity as a respondent but in his capacity as the
Attorney General under O. 53 rule 3(3) of the Rules of Court 2012. He could choose not to appear
but when he appeared, through the learned SFC, the court had no jurisdiction not to hear him. The
court was not concerned with the merit of the application as the leave stage was merely to sieve out
frivolous application and to see whether the applicant had an arguable case.
[17] On the issue of locus standi, the learned SFC argued that the respondent had failed to fulfil the
criteria in section 9 of the GPA, which requires two or more persons to make such an application to
the Attorney General. He submitted that, as a person or an association, the respondent did not qualify
to apply. He further submitted that the respondent should first get recommendation from the existing
trustees in order to be a new trustee, and this, the respondent had failed to obtain. He referred to the
grounds of judgment of Justice Mustapha Hussain which inter alia stated that the Trustee may at their
discretion appoint another person to be an additional Trustee. He argued “The Trustee” means the
existing trustee. The learned SFC also submitted that the respondent had failed to show in what
manner he was adversely affected by the decision of the Attorney General.
[18] The respondent on the other hand submitted that he brought the action in his capacity as the
secretary of the said Association which is a registered society under section 7 of the Societies Act
1966 (SA). It was the members of the Association who were aggrieved or adversely affected by the
decision of the Attorney General and the words “any person” stated in O. 53 r 2(4) of Rules of Court
2012 also refer to a class of persons and not just individuals. He further submitted that the respondent
being the Secretary of the Association is the public officer of the association and therefore the correct
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[19] We had considered these arguments. Section 9(1) of the GPA states inter alia:
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1966 (SA). It was the members of the Association who were aggrieved or adversely affected by the
decision of the Attorney General and the words “any person” stated in O. 53 r 2(4) of Rules of Court
2012 also refer to a class of persons and not just individuals. He further submitted that the respondent
being the Secretary of the Association is the public officer of the association and therefore the correct
person to sue.
[19] We had considered these arguments. Section 9(1) of the GPA states inter alia:
“In the case of any alleged breach of any express or constructive trust for public, religious, social
or charitable purposes, or where the direction of the court is deemed necessary for the
administration of any such trust, the Attorney General or two or more persons having an interest in
the trust and having obtained the consent in writing of the Attorney General, may institute a suit or
be joined as a party in any existing suit on behalf of the Government or the public for the purpose
of:
(a) asserting any interest or right in the trust property;
(b) removing any trustee;
(c) appointing a new trustee; ...”
[20] It is true that section 9(1) of the GPA talks about two or more persons. However we were of the
view, section 9(1) cannot be read in isolation. It has to be read with other relevant law. As this
involves an Association, the relevant law is the SA. Section 2 of the SA provides inter alia that a
society includes any association of seven or more persons whatever its nature or object. Section 7 of
the SA provides for the registration of a society. While section 9(c) provides inter alia that a society
may sue or be sued in the name of such one of its members as shall be declared to the registrar and
registered by him as the public officer of the society for that purpose.
[21] Now we look at the entitlement of this Judicial Review application in this instant appeal. The
applicant is “Chin Chee Kow (No. K/P: 630212025397) sebagai Setiausaha Persatuan Kebajikan
Dan Amal Liam Hood Thong Chor Seng Thuan”. So, the application was clearly made by the
applicant in his capacity as the secretary of the Association (sebagai Setiausaha Persatuan). As the
secretary, he was definitely a public officer of the Association. The Association itself as provided by
the SA comprises not only of one person, but seven or more persons which surely are more than two
persons as required by section 9 of the GPA. Hence we were of the view, that the learned SFC’s
argument that the respondent had failed to fulfil the criteria in section 9 of the GPA, was with due
respect, totally misconceived.
[22] The issue of whether the existing Trustees’ recommendation was obtained or not or whether it
was in fact required in order for such an application to be made to the Attorney General, in our view,
touched on the issue of merit which was not our concern at this leave stage.
[23] As stated earlier in the background facts, the Association had endeavoured to secure funding
from third party to build the said Pagoda. However, as a precondition of the said promised funding,
the Association needs to be appointed as a Trustee, to provide it with the necessary legal standing to
execute Agreement on behalf of the said trust. Therefore, the respondent was definitely adversely
affected by the decision of the Attorney General in refusing the consent. In our view, the applicant
had shown aJUDGMENTS
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from third party to build the said Pagoda. However, as a precondition of the said promised funding,
the Association needs to be appointed as a Trustee, to provide it with the necessary legal standing to
execute Agreement on behalf of the said trust. Therefore, the respondent was definitely adversely
affected by the decision of the Attorney General in refusing the consent. In our view, the applicant
had shown a real and genuine interest in the subject matter. See the Federal Court decision in
Malaysian Trade Union Congress & Ors v Menteri Tenaga, Air dan Komunikasi & Anor [2014]
3 MLJ 145.

[24] Next issue raised by the learned SFC was on non justiciability of the decision of the Attorney
General under section 9 of the GPA. He relied heavily on the House of Lord’s case of Gouriet v
Union of Post Office Worker (1978) AG 435 especially on the following passage:
“...the initiation of the litigation, and the determination of the question whether it is a proper case
for the Attorney General to proceed in, is a matter entirely beyond the jurisdiction of this or any
other court. It is a question which the law of this country has made to reside exclusively in the
Attorney General”.
[25] Learned counsel for the respondent submitted that Gouriet’s case, supra, concerned a relator
action in England and therefore the reliance on the case was misconceived. He relied on the case of
Teh Guat Hong, supra. Further the decision of the Attorney General herein was not a decision made
in a prosecutorial role and therefore should not involve unfettered discretion.
[26] We fully agreed with learned counsel for the respondent on this issue. In Gouriet, supra, there
was a proposed temporary union ban on communications to and from South Africa, which would
have been criminal, and yet the Attorney General had refused to sue or lend his name to a relator
action. Gouriet, supra, was concerned with the enforcement of the criminal law by way of an
injunction in a civil suit. This is not the case with our instant appeal. The Respondent herein did not
file a suit to enforce the criminal law. His application was for a judicial review on the refusal of the
Attorney General to grant him consent to file a civil proceeding. Granted, it cannot be disputed that
the Attorney General has unfettered discretion in relation to prosecution of criminal offence based on
Article 145 of the Federal Constitution. However, there is no such unfettered discretion in a non
criminal matter like in this instant appeal.
[27] A matter is non justiciable if the court has no authority to adjudicate over a dispute as
justiciability concerns the limit upon legal issues over which a court can exercise its judicial authority.
See Yang Dipertua, Dewan Rakyat & Ors v Gobind Singh Deo [2014] 6 MLJ 812. We opined
there cannot be any absolute discretion in civil law particularly when it involves public, as this can
lead to abuse. This appeal in our considered view, obviously involved public interest. 35 years had
lapsed and there still had been no effort by the existing Trustee to carry out the wishes of the
Testator’s will. On the face of section 9 of GPA, the respondent cannot take action without the
Attorney General’s consent. With the refusal of the Attorney General, where else could the
respondent turn to but the court. We opined, the law cannot be too rigid. To borrow the words of Lord
Denning in the English Court of Appeal of Gouriet’s case [1977] QB 729, “What is to be done about
it? The courts to stand idly by? Is the Attorney General the final arbiter as to whether the law should
be enforced or not?” We were of the considered view, looking at the facts of this case, this was the
appropriate situation for the court to exercise its judicial supervision.
[28] The lastJUDGMENTS
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as there was a pending case at Penang High Court vide a Writ of Summons No. 21NCVC401/2015
filed by one David Cheah against the trustees which would entail the issue of removal of trustee.
Learned counsel for the respondent submitted that the issue of premature should not be an issue as
the respondent was not a party to the said Writ of Summons. We agreed with learned counsel for the
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it? The courts to stand idly by? Is the Attorney General the final arbiter as to whether the law should
be enforced or not?” We were of the considered view, looking at the facts of this case, this was the
appropriate situation for the court to exercise its judicial supervision.
[28] The last issue raised by the learned SFC was that the Judicial Review proceeding was premature
as there was a pending case at Penang High Court vide a Writ of Summons No. 21NCVC401/2015
filed by one David Cheah against the trustees which would entail the issue of removal of trustee.
Learned counsel for the respondent submitted that the issue of premature should not be an issue as
the respondent was not a party to the said Writ of Summons. We agreed with learned counsel for the
respondent that this was a non issue as the respondent was not a party to the said action.
CONCLUSION
[29] After considering submissions made by the parties, written as well as oral, we were of the view
that this was not a frivolous and vexatious application and that it merits further argument at the
substantive motion. We were satisfied that the building of a Pagoda for religious activities and
purpose for those professing Buddhist faith was a matter of public interest. We were of the view that
the Attorney General’s decision, just like other decision of decision makers, should be subject to the
courts supervising powers. Hence the appellant, being an aggrieved party should not be shut out
summarily at this leave stage. We therefore dismissed the appeal with no order as to costs.
Tarikh: 27 Ogos 2018
t.t
ZALEHA BINTI YUSOF
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