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Litigation & court procedure – Consolidation of suits – Conditions  Order 4 rule 1 of
Rules of Court 2012

JUDGMENT
Brief facts of the case
[1] The appellant (“Jaya Sudhir”) was aggrieved by the refusal of the High Court to consolidate two
suits in which he was directly involvedas a defendant in Suit No. WA22NCVC54408/2016 (“Suit
544”) and as a plaintiff in Suit No. WA22NCC165052017 (“Suit 165”). The legal disputes
concerned a joint venture company, Nautilus Tug & Towage Sdn Bhd (“the joint venture company”)
which at the time of its incorporation was for the purpose of undertaking a continuation of a project
by another entity, Vale. The joint venture company was owned by Azimuth Marine Sdn Bhd
("Azimuth”) and Nautical Supreme Sdn Bhd (“Nautical”) with Azimuth holding 80% shares and
Nautical, the remaining 20%. This shareholding was provided for in a shareholders agreement dated
15/3/13. Then on 16/12/15, Azimuth transferred 10% of its shares in the joint venture company to
Jaya Sudhir and the following year, Jaya Sudhir was appointed a director of the joint venture
company. Nautical alleged that the said transfer by Azimuth was in breach of the shareholders
agreement and sued Jaya Sudhir in Suit 544, contending inter alia, that he had wrongfully procured
the shares and/or had induced Azimuth to breach the said agreement. Jaya Sudhir subsequently filed
Suit 165 contending that there was a collateral understanding between him, Nautical and Azimuth
that he was the beneficial owner of 80% of the joint venture company’s shares held in Azimuth’s
name, that he would be entitled to participate in the equity of the joint venture company with
Nautical’s consent and therefore no further consent was necessary to divest part of the Azimuth’s
80% shares in the joint venture company to him. Why this consent was raised was because clause 9.1
of the shareholders agreement restricts the transfer of shares in the joint venture company in the
manner prescribed therein and consent is a precondition to such a transfer. The relevant provision of
clause 9.1, i.e. sub clauses (a) and (c) are reproduced below:
Clause 9.1
MALAYSIAN
JUDGMENTS

Page: 1 of 7

“(a) No Shareholder shall transfer shares held by it in the capital of the Company or otherwise
sell, dispose or deal with all or any part of its interest in such shares otherwise than in
accordance with the provisions of the Company’s Articles of Association until and unless the
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of the shareholders agreement restricts the transfer of shares in the joint venture company in the
manner prescribed therein and consent is a precondition to such a transfer. The relevant provision of
clause 9.1, i.e. sub clauses (a) and (c) are reproduced below:
Clause 9.1
“(a) No Shareholder shall transfer shares held by it in the capital of the Company or otherwise
sell, dispose or deal with all or any part of its interest in such shares otherwise than in
accordance with the provisions of the Company’s Articles of Association until and unless the
rights of preemption conferred by this Clause have been exhausted.
(b) ...
(c) Every shareholder who desires to transfer any share or shares in the Company (for the
purpose of this Clause 9.1 only, referred to as the Transferor’) shall give to the Company a
notice in writing of such desire (‘Transfer Notice’) Subject as hereinafter mentioned, a Transfer
Notice shall constitute the Company as the Transferor’s agent for the sale of the share of shares
specified therein (the ‘said shares’). Upon the Company’s receipt of the Transfer Notice, the
Directors shall offer the said Shares for sale, in one or more lots, at the discretion of the
Directors, to the Shareholders other than the Transferor at the Prescribed Price.”
[2] No such consent was obtained, said Nautical when Azimuth effected the transfer of its shares in
the joint venture company to Jaya Sudhir. Jaya Sudhir on the other hand contended that one Dato’
Seri Timor Shah Rafiq, a director of both Nautical and the joint venture company, had facilitated a
breach of that collateral understanding and for which the said personality was sued by him as the 1st
defendant in Suit 165, Nautical as the 2nd defendant, Azimuth as the 3rd defendant and the joint
venture company as the 4th and final defendant.
[3] It has to be mentioned also that Nautical did serve a notice of arbitration to Azimuth and the joint
venture company for breach of the shareholders agreement pursuant to Clause 33 of the said
agreement and that in Suit 165, Jaya Sudhir had also filed for an injunction to restrain the arbitration.
This was allowed by Mohammed Zaini bin Mazlan J on 6/11/17. A stay application filed by Dato’ Seri
Timor Shah Rafiq and Nautical against that decision was dismissed by the same Judge. A
consolidation application, the subject matter of this appeal, was filed by Jaya Sudhir soon after that
dismissal and was heard before another High Court Judge, Nordin Hassan J.
[4] The learned High Court Judge refused the application for consolidation on what appears to be on
the primary ground that Jaya Sudhir should have filed a counterclaim in Suit 544 instead, since the
suit was filed eight and a half months earlier than his own suit. This to us amounts to an indirect
finding by the learned High Court Judge that there was in fact a commonality of facts and issues in
these two actions. However, His Lordship considered that the filing of Suit 165 was an attempt to
improve the pleadings in Suit 544 when Jaya Sudhir failed to file his counterclaim or initiate third
party proceedings against the others whom he sued as codefendants in this action/ appeal. Further,
said His Lordship, these two suits are in the nature of crossactions and by the authority of Syarikat
Multi Wood v Foosan Timber Industries Sdn Bhd & Anor (1992) 3 CLJ Rep 623 crossactions
cannot be consolidated, as held by Chong Siew Fai J (as His Lordship then was). His Lordship also
alluded to the general practice of consolidating a later suit with the earlier one and not viceversa as
in this case to avoid the perception of ‘judge choosing’, as described by R K Nathan J in
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[5] Consolidation of actions is governed by Order 4 rule 1 of Rules of Court 2012. The said provision
reads:
“Where two or more causes or matters are pending, and if it appears to the Court that
(a) some common question of law or fact arises in both or all of them;
(b) the rights to relief claimed therein are in respect of or arise out of the same transaction or
series of transactions; or
(c) for some other reason it is desirable to make an order under this rule, the court may order
the causes or matters to be consolidated on such terms as it thinks just or may order the
causes or matters to be tried at the same time or one immediately after another or may order
any of the causes or matters to be stayed until after the determination of any other of the
causes or matters”. (emphasis added)
[6] Other than the summary of the commonality of the two causes of actions as alluded to briefly
above, Jaya Sudhir’s counsel have in Annexure A to their written submission tabulated in greater
details the common facts and issues in the two suits. This was really helpful in resolving this appeal in
Jaya Sudhir’s favour but which we desisted from reproducing in this judgement given the clear
commonality of the facts and issues mentioned earlier even from the brief summary of their
respective causes of action.
[7] However, learned counsel for Nautical argued that this Order 4 is only applicable when the “two
or more causes or matters are pending” before the same High Court as this would be consistent with
“the due administration of justice while maintaining judicial harmony and avoiding chaos in
litigation”. This approach, argued learned counsel further would be consistent with Practice Direction
No. 1 of 2008 on the assignment and distribution of cases amongst the different Divisions of the
Kuala Lumpur High Court. For the record, Suit 165 was filed in the Commercial Division whereas
Suit 544 was filed in the Civil Division. His other argument against the consolidation was that Order 4
does not permit the transfer of cases as Order 57 is the specific provision for it and fully supported
the learned High Court Judge’s finding that the two actions being crossclaims could not be
consolidated. He further contended that Jaya Sudhir’s application was an abuse of the court process
for circumventing the rules of pleading because he failed to file a counterclaim in Suit 544.
[8] We do not for a moment disagree that Suit 165 could have been filed as a counterclaim in Suit 544
and the fault for not doing so lies squarely on Jaya Sudhir’s shoulders. Nonetheless, given the clear
commonality of the issues and facts in two suits, the main purpose of consolidation as stated by the
Federal Court in Central Securities (Holdings) Bhd v Haron Bin Mohamed Zaid (1979) 2 MLJ
244 and raised
by Jaya Sudhir’s counsel before us has clearly been achieved. The Federal Court
held
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[8] We do not for a moment disagree that Suit 165 could have been filed as a counterclaim in Suit 544
and the fault for not doing so lies squarely on Jaya Sudhir’s shoulders. Nonetheless, given the clear
commonality of the issues and facts in two suits, the main purpose of consolidation as stated by the
Federal Court in Central Securities (Holdings) Bhd v Haron Bin Mohamed Zaid (1979) 2 MLJ
244 and raised by Jaya Sudhir’s counsel before us has clearly been achieved. The Federal Court held
at page 251 paragraphs DG as follows:
“the main purpose of consolidation is to save costs and time, and therefore it will not usually be
ordered unless there is ’some common question of law or fact bearing sufficient importance in
proportion to the rest’ of the subjectmatter of the actions ‘to render it desirable that the whole
should be disposed of at the same time’...
Now, the causes of action in this third party proceeding and Civil Suit No. 2323 of 1976, where
the plaintiffs and the defendants are the same, arise out of the same series of transactions, i.e.,
purchase of United Holdings shares and short delivery of such shares, and in our view there are
questions of fact or law common to them, e.g., where rescission is a common element of relief, it
is only necessary to prove that there is misrepresentation, innocent or fraudulent.
We may add that in such circumstances, one of the tests in deciding whether consolidation should
be ordered is to determine whether two inconsistent judgements will come into existence if it is
not ordered”. (emphasis added).
[9] The failure to file the counterclaim, given the clear satisfaction of the principle for consolidation
as provided in Order 4 as well as the extremely important consideration of whether there would be
inconsistent judgements pronounced by two courts as stated by the Federal Court above, was clearly
overshadowed by these legal considerations.
[10] That failure is rendered even more insignificant by the use of the word ‘may’ in Order 15 of
Rules of Court which governs the filing of a counterclaim. The said Order 15 rule 2(1) reads:
Order 15 rule 2
2(1) Subject to rule 5(2), a defendant in any action who alleges that he has any claim or is
entitled to any relief or remedy against a plaintiff in the action in respect of any matter
(whenever and however arising) may, instead of bringing a separate action, make a counterclaim
in respect of that matter; and where he does so he shall add the counterclaim to his defence.
(emphasis added)
Thus, a defendant cannot be forced to bring a counterclaim when sued for the law gives him an
election.
[11] As for the argument that only cases before the same High Court can be transferred, with respect
we were unable to accede to the same. Order 57 of the Rule of Court 2012 on transfer of
proceedings does not come into play in the factual matrix of this case although it cannot be denied
that the natural consequence of the consolidation order when allowed would result in one case being
transferred to the other court and heard by the same Judge. Order 57 rule 1(1) caters specifically for
cases where, for instance, a case in the Kuala Lumpur High Court would be more expediently heard
in the High Court in Shah Alam. In this appeal, both cases were filed in the High Court of Kuala
Lumpur but JUDGMENTS
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more expeditious and efficient disposal of cases but not to create an obstacle or a hindrance against
genuinely deserving cases filed in different Divisions. In saying this, we were aware that Dato’ Seri
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that the natural consequence of the consolidation order when allowed would result in one case being
transferred to the other court and heard by the same Judge. Order 57 rule 1(1) caters specifically for
cases where, for instance, a case in the Kuala Lumpur High Court would be more expediently heard
in the High Court in Shah Alam. In this appeal, both cases were filed in the High Court of Kuala
Lumpur but in different Divisions, cannot stand in the way of the all important consideration as stated
in Central Securities (supra) for these different Divisions were created to streamline the courts for a
more expeditious and efficient disposal of cases but not to create an obstacle or a hindrance against
genuinely deserving cases filed in different Divisions. In saying this, we were aware that Dato’ Seri
Timor Shah Rafiq and Nautical did apply to transfer Suit 165 to the Civil Division but this was
dismissed by Zaini J on 20/3/2018 after Nordin Hassan J’s refusal to consolidate the two cases. The
importance of Practice Directions as held by the Federal Court and submitted by Jaya Sudhir’s
counsels in Megat Najmuddin bin Dato Seri (Dr) Megat Khas v Bank Bumiputra (M) Sdn Bhd
(2002) 1 MLJ 385 are purely administrative in nature and cannot in itself override statutory rules of
procedure for the court.
[12] Before concluding, we must in fairness to Nautical’s counsel, mention that they have cited cases
in support of their argument against the consolidation, but these we must state are High Court
decisions which are not binding on us. Furthermore, the cited cases have rightly been distinguished in
the oral submission of learned counsel for Jaya Sudhir before us as follows:
(i) RHB Bank Bhd v SSB Consortium Bhd & Ors (2009) 5 CLJ 76
In this case Hishamuddin J set aside an order for leave pursuant to the Bankruptcy Act 1967
which he had made earlier on the basis that when His Lordship made the order, he was not sitting
in a bankruptcy court, hence His Lordship had no jurisdiction over the bankruptcy file.
(ii) Ng Joo Soon @ Nga Ju Soon v Devechem Holdings (M) Sdn Bhd & Ors (2010) 1 LNS
1677
The facts as reported shows that only parties in the two proceedings were the same but not the
background facts.
(iii) Selinsing Mining Sdn Bhd v Selinsing Gold Mine Manager Sdn Bhd & Ors (2017) 10
MLJ 97
In this case, the 2nd and 3rd defendants applied to transfer and consolidate a case in the Shah Alam
High Court with that filed by the 2nd and 3rd defendants in Kuantan High Court and for an order
that the Shah Alam Suit be heard after the Kuantan Suit.
[13] In conclusion, we have to reiterate that it would be unjust to both parties to allow their
respective claims to go before two different Judges whose decisions may conflict with each other, and
this probable outcome must be avoided at all cost.
[14] For all the reasons stated above, we allowed the appeal with cost of RM10,000 here and below.
Dated: 9 August 2018
RHODZARIAH BINTI BUJANG
Judge
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