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Litigation & court procedure – Cause of action predicated on the tort of maliciously
instituting civil proceedings – Application under Order 18 rule 19 of the Rules of Court
2012 to strike out a suit on the ground that it does not disclose any reasonable cause of
action
Litigation & court procedure – Application under Order 18 rule 19 of the Rules of
Court 2012 – Powers of courts under Order 18 rule 19 – Principles upon which courts
act in exercising their summary powers of striking out
Tort – Malicious prosecution – Whether the tort of civil malicious prosecution exists –
Whether the tort of malicious prosecution limited to malicious institution of criminal
prosecutions – Whether the tort of malicious prosecution available in civil proceedings
– Availability of the tort of malicious prosecution in civil claims which constitute special
cases of legal process such as malicious presentation of bankruptcy or windingup
petitions
Litigation & court procedure – Whether the instant case plain and obvious for the court
to exercise its power of striking out – Whether the court should engage in a minute
examination of documents and facts to ascertain a cause of action – Whether the
summary process of striking out suitable in the instant case

JUDGMENT
INTRODUCTION
[1] This is an appeal against the decision of the High Court in allowing the defendant’s application to
strike out the plaintiff’s suit pursuant to O 18 r 19 of the Rules of Court 2012 on the grounds that the
plaintiff’s action does not disclose any reasonable cause of action, is scandalous, frivolous or
vexatious, and is otherwise an abuse of the process of Court. After hearing of submission, we allowed
the appeal. We now set out our grounds of decision. In this judgment, the parties shall be referred to
as they were in the court below.
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THE SALIENT FACTS
[2] The following facts are not really in dispute.
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plaintiff’s action does not disclose any reasonable cause of action, is scandalous, frivolous or
vexatious, and is otherwise an abuse of the process of Court. After hearing of submission, we allowed
the appeal. We now set out our grounds of decision. In this judgment, the parties shall be referred to
as they were in the court below.
THE SALIENT FACTS
[2] The following facts are not really in dispute.
a) In 2007, the plaintiff together with one Selvaletchumi a/p Sivamoorthy (‘Selvaletchumi’)
(jointly referred to as ‘the Borrowers’) obtained a housing loan of RM96,600.00 from the
defendant bank;
b) Due to the default in the instalment payments, the defendant sued and obtained judgment in
default of appearance for RM98,487.81 against the Borrowers on 6.7.2009;
c) On 21.2.2012, the property which was secured to the loan facility was foreclosed for
RM73,900.00;
d) On 10/9/2012, the plaintiff wrote to the defendant pleading with the defendant not to take any
further action as he was in the process of looking for part time work and that he will consider
repayment once he gets work;
e) The defendant replied to the plaintiff on 21.9.2012 stating that they will withhold legal action
against the plaintiff “only at Judgement stage subject to prompt repayment of RM500.00 per
month with effect from 28 September 2012...”. The defendant also stated that they “shall proceed
with the bankruptcy action against another coborrower Ms Selvaletchumi a/p Sivamoorthy
immediately and to proceed with bankruptcy action against you if you failed to comply with the
above condition (1)”;
f) Subsequently, there followed an exchange of letters between the plaintiff and the defendant;
g) Meanwhile on 8.10.2012, the defendant issued a Bankruptcy Notice against the plaintiff
premised on an indebtedness of RM78,844.70;
h) On 22.10.2012, the defendant wrote to the plaintiff stating inter alia that the defendant would
proceed with bankruptcy action if they did not receive the September and October 2012 payment
amounting to RM1,000.00 by 28.10.2012;
i) Meanwhile, the plaintiff discovered that Selvaletchumi had been making payments to the
defendant starting from 28.11.2013 to 26.12.2014 totalling RM9,000.00;
j) Between 18.11.2013 and 24.9.2014, the defendant had been communicating separately with
both the plaintiff and Selvaletchumi with different proposals for the repayment of the shortfall;
k) On 2.6.2014, the defendant obtained an Receiving Order and an Adjudication Order (ROAO)
against the plaintiff;
l) The plaintiff applied to the High Court to annul the ROAO and on 2.6.2014 the ROAO was
annulled by the Alor Setar High Court. The defendant did not appeal against the Annulment
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l) The plaintiff applied to the High Court to annul the ROAO and on 2.6.2014 the ROAO was
annulled by the Alor Setar High Court. The defendant did not appeal against the Annulment
Order;
m) On 3.3.2016, the plaintiff filed the present action against the defendant for damages for (i) the
tort of civil malicious prosecutionfor maliciously bringing bankruptcy proceedings against the
plaintiff, (ii) negligence, and (iii) abuse of process of court.
FINDINGS OF THE HIGH COURT
[3] In essence, the key grounds of the learned judge are as follows:
(i) The plaintiff cannot sue for civil malicious prosecution because there must be a criminal
prosecution first (Rawther v Abdul Kareem [1966] 2 MLJ 201 (FC); Jaafar bin Mohd Khalid v
Hong Leong Bank Bhd [2013] 5 MLJ 800 (CA); RHB Bank Bhd (substituting Kwong Yik
Bank Bhd) v Kwan Chew Holdings Sdn Bhd [2010] 2 MLJ 188 (FC));
(ii) The plaintiff cannot sue for the tort of abuse of process because there is no mala fide on the
part of the defendant (Moscow Norodny Bank Ltd v Ngan Ching Wen [2005] 3 MLJ 693 (FC));
and
(iii) The plaintiff cannot sue for the tort of negligence because parties to a proceeding and their
solicitors and counsel do not generally owe any duty of care to the other side (Customs and
Excise Commissioners v Barclays Bank plc [2006] 4 All ER 256 HL; Mohamed Yusof Bin
Abdul Wahab v American Express [2002] 6 MLJ 507).
SUBMISSION OF PARTIES
[4] On the first point concerning civil malicious prosecution, learned counsel for the plaintiff argued
that the learned judge’s reliance on Rawther (supra) is misplaced as the facts in that case are
materially different. That case, the plaintiff had successfully sued for malicious prosecution after the
plaintiff was acquitted of a charge of making a false affidavit. The Federal Court reversed the
decision of the lower court on the ground that the plaintiff had failed to prove that it was the
defendant who set the criminal law in motion against the plaintiff. Similarly, Jaafar (supra) is also
distinguishable on the facts. Learned counsel relied on Tetuan Bee Ling & Co v Vijendran Ponniah
[2010] 6 CLJ 643 (CA) to argue that the plaintiff’s claim for civil malicious prosecution is sustainable
and an actionable tort. The learned judge also failed to consider the plaintiff’s averments in his
affidavit and statement of claim of the acts of malice by the defendant. Tetuan Bee Ling & Co
(supra) supports the proposition that civil malicious prosecution is a recognised cause of action.
Malicious prosecution is an actionable tort and includes the prosecution of civil proceedings (Willers
v Joyce & Anor [2016] UKSC 43).
[5] On the second and third point concerning abuse of court process and negligence, learned counsel
for the plaintiff argued that the learned judge did not provide any reasons for arriving at his finding
that there was no mala fide. The fact that the defendant did not appeal against the Annulment Order
is tantamount to the defendant’s admission that the bankruptcy proceedings against the plaintiff was
an abuse of process
and that the defendant did not have the right to commence the bankruptcyPage: 3 of 7
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case to be dismissed summarily and the plaintiff should be given an opportunity to prove at trial that
the defendant did not have a reasonable and probable cause to the ROAO against the plaintiff
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[5] On the second and third point concerning abuse of court process and negligence, learned counsel
for the plaintiff argued that the learned judge did not provide any reasons for arriving at his finding
that there was no mala fide. The fact that the defendant did not appeal against the Annulment Order
is tantamount to the defendant’s admission that the bankruptcy proceedings against the plaintiff was
an abuse of process and that the defendant did not have the right to commence the bankruptcy
proceedings in the first place. Therefore, learned counsel argued that this is not a plain and obvious
case to be dismissed summarily and the plaintiff should be given an opportunity to prove at trial that
the defendant did not have a reasonable and probable cause to the ROAO against the plaintiff
(Bandar Builder Sdn Bhd & 2 Ors v United Malayan Banking Corporation [1993] 4 CLJ 7
(SC)).
[6] In reply, learned counsel for the defendant argued that there is no such tort as ‘civil malicious
prosecution’. Since the plaintiff pleaded the tort of malicious prosecution and not the tort of civil
malicious prosecution Rawther’s case applies and the plaintiff is required to satisfy the five elements
viz, (i) the defendant has set a criminal law in motion against the plaintiff; (ii) the criminal
proceedings against the plaintiff terminated in the plaintiff’s favour; (iii) the defendant had no
reasonable and probable cause for setting the law in motion against the plaintiff; (iv) the criminal
proceedings was actuated with malice in that the defendant had a motive other than to only carry the
law into effect; and (v) the plaintiff must prove damages. The facts in Jaafar’s case are the same with
the instant case. There was no criminal charge set in motion against the plaintiff.
[7] Learned counsel for the defendant also argued that the plaintiff’s reliance on Tetuan Bee Ling’s
case ia misconceived as the Court of Appeal in Jaafar’s case had pronounced that the causes of
action preferred by the plaintiff in Tetuan Bee Ling’s case did not include the tort of malicious
prosecution but the tort of malicious civil proceedings or malicious proceedings in bankruptcy.
Further, since the bankruptcy proceedings commenced against the plaintiff in this case was based on
a valid judgment and this fact is admitted by both parties, this itself makes it conclusive that the
defendant had a reasonable and probable cause to lodge bankruptcy proceedings.
[8] Learned counsel also argued that Willers v Joyce (supra) does not apply as it conflicts with the
Federal Court decision in Rawther’s case (s 3 of the Civil Law Act 1956).
STRIKING OUT PROCESS UNDER O 18 r 19 ROC 2012
[9] Under O 18 r 19 of the ROC 2012 the Court has the power to strike out the whole or part of any
pleading which discloses no reasonable cause of action, or which is scandalous, frivolous or
vexatious, or which may prejudice, embarrass or delay the fair trial of the action, or which is
otherwise an abuse of the process of the court. The process of striking out pleadings under this rule is
summary in nature.
[10] The following principles upon which the Court acts in exercising its summary powers of striking
out pleadings are well settled and established in the oftcited decision of the then Supreme Court in
Bandar Builder Sdn Bhd (supra):
The court’s power of striking out pleadings is exercisable only in plain and obvious cases and
where no reasonable amendment would cure the defect;
The Court in exercising its powers should not conduct a minute examination of the documents and
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If the point requires substantial argument and careful consideration, it may be more appropriate to
set it down for trial under O 33 r 2 of the ROC 2012;
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The court’s power of striking out pleadings is exercisable only in plain and obvious cases and
where no reasonable amendment would cure the defect;
The Court in exercising its powers should not conduct a minute examination of the documents and
facts of the case in order to ascertain whether the party has a cause of action;
If the point requires substantial argument and careful consideration, it may be more appropriate to
set it down for trial under O 33 r 2 of the ROC 2012;
the Court must be satisfied that there is no reasonable cause of action or that the claims are
frivolous or vexatious in the sense that it is plainly evident that the statement of claim as it stands
is insufficient, even if proved, to entitle the plaintiff to what he asks; and
So long as the pleadings disclose some cause of action or raise some question fit to be decided by
the Judge, the mere fact that the case is weak and not likely to succeed at the trial is no ground for
the pleadings to be struck out.
DECISION
[11] The defendant’s principal argument is that the tort of civil malicious prosecution is nonexistent;
learned counsel cited numerous authorities in support of his proposition. If the defendant’s contention
is correct, then this is a plain and obvious case that the pleadings disclose no reasonable cause of
action, then the statement of claim must be struck out. Is the defendant’s argument borne out? In
order to answer this question, it is necessary to set out below a brief treatise on the tort of malicious
prosecution in the context of this appeal.
TORT OF MALICIOUS PROSECUTION
[12] The tort of malicious prosecution is a common law wrong. It strikes at the balance between two
countervailing interests of social importance: safeguarding the individual from being harassed by
unjustified litigation and encouraging citizens to aid in law enforcement. On the one hand, it is the
right of every person to put the law in motion if he does it with the honest intention of protecting his
own or the public interest. Conversely, if legal proceedings are initiated against an individual for a
collateral purpose or without any proper basis or foundation for believing that they will ultimately
succeed, that individual may suffer great injury during the course of the proceedings. That individual
who is aggrieved by legal proceedings improperly instituted against him may sue for damages for the
tort of malicious prosecution.
[13] Under English law, the tort of malicious prosecution is limited to malicious institution of criminal
prosecutions and is not generally available in civil proceedings. It has, however, been extended to
civil claims which constitute special cases of legal process such as the malicious prosecution of a
petition in bankruptcy or the malicious presentation of a windingup petition (as observed by Lord
Steyn in Gregory v Porthmouth City Council [2000] 1 All ER 560 HL; see also KHK Advertising
Sdn Bhd v Siera Management Sdn Bhd (dalam likuidasi) [2018] 3 AMR 285 (CA) at para. [52]).
Indeed, it has also been opined in Bullen & Leake & Jacob’s Precedents of Pleadings, Fourteenth
Edition Vol. 1 at para. 206 that an action may lie for the abuse of ordinary civil process in respect of
a tort of maliciously instituting civil proceedings. In most respects, the matters which must be proved
and pleaded are fundamentally the same except that the proceedings do not need to have been
determined in the claimant’s favour.
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[14] Applying the established principles we are of the considered view that this is not a plain and
obvious case for the Court to exercise its power of striking out the statement of claim. In this case,
the plaintiff’s cause of action is predicated on the tort of maliciously instituting civil proceedings. In
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a tort of maliciously instituting civil proceedings. In most respects, the matters which must be proved
and pleaded are fundamentally the same except that the proceedings do not need to have been
determined in the claimant’s favour.
[14] Applying the established principles we are of the considered view that this is not a plain and
obvious case for the Court to exercise its power of striking out the statement of claim. In this case,
the plaintiff’s cause of action is predicated on the tort of maliciously instituting civil proceedings. In
particular, it is pleaded in para. 23 of the statement of claim that the defendant had maliciously
instituted bankruptcy proceedings against the plaintiff. The circumstances leading to the making of an
ROAO against the plaintiff and the annulment of the ROAO are contained in paragraphs 3 to 22 of
the statement of claim. We do not think that the statement of claim as it stands is insufficient, even if
proved, to entitle the plaintiff to his claim. Whilst the cause of action may not have been
appropriately framed in the statement of claim, we are not satisfied that no reasonable amendment
would cure the defect.
[15] In his written judgment, the learned judge opined that the plaintiff cannot sue for the tort of
abuse of process as there is no evidence to prove mala fide on the part of the defendant in taking out
the bankruptcy proceedings against the plaintiff. With respect, we do not think that the learned ought
to have conducted a minute examination of the documents and facts of the case in arriving at his
finding. The established principles are quite clear that in a summary process under O 18 r 19, the
Court should not conduct a minute examination of the documents and facts in order to ascertain
whether the plaintiff has a cause of action.
[16] At any rate, we are in agreement with the views expressed in preceding para. [12] and the
undisputed facts of the instant appeal fall within the special cases of legal process such as the
malicious prosecution of a petition in bankruptcy. As such, we are of the considered view that on the
facts, the summary process of striking out the pleadings is not suitable and the matter should proceed
to full trial to be decided on viva voce and documentary evidence.
[17] In consequence thereof, we allowed the appeal with costs in the cause and remitted the matter to
the High Court for full trial.
sgd
Vernon Ong
Judge
Court of Appeal
Malaysia
Dated: 4th July 2018

COUNSEL
For the Appellant: S. Surendran, Messrs Ranuga, Yogeswari & Surendran
For the Respondent: Barry Goh Meng Yew, Messrs Iza Ng Yeoh & Kit
MALAYSIAN JUDGMENTS
LEGISLATION REFERRED TO:
Civil Law Act 1956, Section 3

Page: 6 of 7

Dated: 4th July 2018

COUNSEL

Vivaganth A/L Santharasilan v Public Bank Berhad [2018] MYCA 206

For the Appellant: S. Surendran, Messrs Ranuga, Yogeswari & Surendran
For the Respondent: Barry Goh Meng Yew, Messrs Iza Ng Yeoh & Kit

LEGISLATION REFERRED TO:
Civil Law Act 1956, Section 3
Rules of Court 2012, Order 18 Rule 19, Order 33 Rule 2

JUDGMENTS REFERRED TO:
Bandar Builder Sdn Bhd & 2 Ors v United Malayan Banking Corporation [1993] 4 CLJ 7 (SC)
Customs and Excise Commissioners v Barclays Bank plc [2006] 4 All ER 256 HL
Gregory v Porthmouth City Council [2000] 1 All ER 560 HL
Jaafar bin Mohd Khalid v Hong Leong Bank Bhd [2013] 5 MLJ 800 (CA)
KHK Advertising Sdn Bhd v Siera Management Sdn Bhd (dalam likuidasi) [2018] 3 AMR 285 (CA)
Mohamed Yusof Bin Abdul Wahab v American Express [2002] 6 MLJ 507
Moscow Norodny Bank Ltd v Ngan Ching Wen [2005] 3 MLJ 693 (FC)
Rawther v Abdul Kareem [1966] 2 MLJ 201 (FC)
RHB Bank Bhd (substituting Kwong Yik Bank Bhd) v Kwan Chew Holdings Sdn Bhd [2010] 2 MLJ 188 (FC)
Tetuan Bee Ling & Co v Vijendran Ponniah [2010] 6 CLJ 643 (CA)
Willers v Joyce & Anor [2016] UKSC 43

Notice: The Promoters of Malaysian Judgments acknowledge the permission granted by the relevant official/ original source for the reproduction of the above/
attached materials. You shall not reproduce the above/ attached materials in whole or in part without the prior written consent of the Promoters and/or the original/
official source. Neither the Promoters nor the official/ original source will be liable for any loss, injury, claim, liability, or damage caused directly, indirectly or
incidentally to errors in or omissions from the above/ attached materials. The Promoters and the official/ original source also disclaim and exclude all liabilities in
respect of anything done or omitted to be done in reliance upon the whole or any part of the above/attached materials. The access to, and the use of, Malaysian
Judgments and contents herein are subject to the Terms of Use.

MALAYSIAN JUDGMENTS

Page: 7 of 7

